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WHY DO WE CARE? 

THE SUPREME COURT SAYS WE MUST.

Padilla v. Kentucky , 559 U.S. 356 (2010)

 Sixth Amendment requires defense counsel to provide 

affirmative competent advice to a noncitizen defendant 

regarding the immigration consequences of  a guilty plea.

 Absent such advice a noncitizen may raise a claim of  

ineffective assistance of  counsel.

 Non-advice (silence) is insufficient. Requires specific 

advice as the law allows of  immigration consequences.



PADILLA V. KENTUCKY

“Lack of  clarity in the law . . . does not 

obviate the need to say something about the 

possibility of  deportation, even though it will 

affect the scope and nature of  counsel’s 

advice.” 130 S. Ct. at 1483 n.10.

The Court endorsed “informed consideration” 

of  deportation consequences by both defense 

and the prosecution during plea bargaining” 

130 S. Ct. at 1486.



WHAT ARE YOUR OBLIGATIONS UNDER

PADILLA?

• First, determine if  the client is or is not a U.S. citizen.  

If  the client is not a U.S. Citizen, must determine the 

client’s immigration status or potential for status. 

• Second, determine what the immigration 

consequences of  the particular charges faced by the 

client are, and possible alternative dispositions.

• Third, inform the client of  any immigration 

consequences of  the charges and the immigration 

consequences of  any options the client is considering, 

such as a plea or trial. 
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WHAT CAN WE DO TO HELP YOU

COMPLY WITH PADILLA?

 First email Veronica and Katie name of  client, any witnesses, co-Ds for 
us to do a conflict check at kdadamo@pdsdc.org and 
vguerrero@pdsdc.org

 Send me intake form, copies of  Gerstein, charging docs, Pretrial report.

 Then:

 Analyze immigration consequences, recommending alternative 
pleas, suggest proffer changes, etc.

 Give client immigration analysis regardless of  their stated desire to 
fight deportation.

 Determine whether to disclose immigration status to AUSA during 
negotiations re disposition given risks of  reporting to ICE

 Analyze whether advantageous to demand a jury pursuant to Bado 
in misdemeanor case.

 Client may need to choose whether immigration consequences or 
criminal sentence concerns are more important.

mailto:kdadamo@pdsdc.org
mailto:vguerrero@pdsdc.org


INTAKE FORM
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IMMIGRATION INTAKE

 For all noncitizen clients, obtain:

 Copy of  all relevant documents

 Date of  first entry into U.S (dates of  all departures and re-entry)

 How entered the U.S.

 Immediate family members’ immigration status (spouse, children, 
parents)

 Complete prior criminal history 

 Has the client ever been deported or removed?

 Fear of  return to country?

 Ever victim of  abuse/crime?

 For LPRs or those w/ work permit:

 Date received LPR or other status

 How obtained status (code on card)



TYPES OF IMMIGRATION STATUS

 U.S. Citizen (USC) – through birth, naturalization, 
derivation or acquisition (e.g. McCain)

 Lawful permanent resident (LPR/green card holder) 
– through family, business, lottery, or humanitarian 
bases

 Asylees/refugees
 Non-immigrant visa holders (students, tourists, 

diplomats, etc.)
 Other temporary status (TPS, DACA, U visa, SIJS)
 Deferred action, parole
 None (e.g. undocumented/entered without inspection, 

visa overstays)



EMPLOYMENT AUTHORIZATION

CARD A.K.A. WORK PERMIT



TWO MAIN SOURCES OF LEGAL

AUTHORITY FOR IMMIGRATION LAW

 Statute: The Immigration and Nationality Act

 Discretionary authority of DHS & the 

executive branch
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CURRENT ADMINISTRATION PRIORITIES

Aggravating Factors Mitigating Factors

- The gravity of the offense 

and the sentence imposed;

- The nature and degree of 

harm caused by the offense;

- The sophistication of the 

offense;

- Use or threatened use of a 

firearm or dangerous 

weapon; or 

- A serious prior criminal 
record.

- Advanced or tender age;

- Lengthy presence in the U.S.;

- A mental condition that may 

have contributed to the 

conduct;

- A mental or physical condition 

requiring care or treatment;

- Status as a victim of crime or 

victim, witness, or party in 

legal proceedings;

- The impact of removal on 

family in the U.S. (such as loss 

of provider or caregiver);

- Whether the noncitizen may be 

eligible for humanitarian 

protection or relief;

- Time since an offence and 

evidence of rehabilitation; or 

- Vacated or expunged 
conviction.

11

•DHS has further updated its guidance for who falls under the public safety category, which broadly 

includes noncitizens who pose a current threat to public safety because of serious criminal conduct. The 

guidelines do not provide a clear definition of “serious criminal conduct.”

•The new guidelines shift the focus from exclusion based on specific crimes to a “totality of the facts and 

circumstances” assessment. Personnel are now directed to consider a number of factors when deciding 

whether or not to arrest, detain, or deport a noncitizen. The factors listed in the memo are outlined below, 

but are not exhaustive:



NEW BIDEN ADMINISTRATION POLICY

PROHIBITING COURTHOUSE ARRESTS

 A civil immigration enforcement action may still be taken 
in or near a courthouse only in certain limited instances, 
including the following: 

 (1) it involves a national security matter

 (2) there is an imminent risk of death, violence, or physical 
harm to any person

 (3) it involves hot pursuit of an individual who poses a threat 
to public safety, or 

 (4) there is an imminent risk of destruction of evidence 
material to a criminal case. 

The interim guidance also makes clear that civil immigration 
enforcement is permitted against public safety threats in the 
absence of hot pursuit where necessary and with prior approval.

The policy change does not apply to jails attached to courts or to 
any "adjacent buildings" "that are not part of the courthouse or 
otherwise are not used for court-related business."
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DC CRIMINAL COURT PROCESS

Interaction with ICE can be triggered at each 
stage of criminal case.

Arrest occurs

•MPD at scene

•Fingerprints sent 
to FBI database 
and immigration 
databases

Arraignment in C-10

•Pre-Trial Services  
collects country of 
origin info, 
cooperates with 
ICE

•U.S. Marshal has 
complied with ICE 
detainers and 
holds for ICE 
without detainers. 
Recently won a 
permanent 
injunction against 
them for the 
practice. However 
still transfer to 
ICE if ICE in the 
building at time of 
release.

Ordered Held at 
Arraignment

•DC Jail is 
prohibited from 
complying with 
ICE detainers 
pursuant to the 
Sanctuary 
Values 
Emergency 
Amendment Act. 
However, 
individuals have 
been picked up 
since its passage.

Guilty Finding or 
Plea

•Presentence 
Report by CSOSA  
- investigators ask 
about immigration 
status and country 
of origin in 
interview, contact 
ICE

Probation or Prison

•CSOSA cooperates 
with ICE

•BOP cooperates 
with ICE, releases 
people to ICE who 
have detainers at 
the end of their 
sentence

Ordered Released at 
Arraignment

•Marshals 
have arrested 
client when 
appearing at 
court for ICE.



WHAT ARE ICE DETAINERS?

 Anytime someone is fingerprinted by local/state law 

enforcement, those fingerprints are automatically sent to 

FBI database, which ICE has access to.

See https://www.nilc.org/wp-

content/uploads/2017/09/Untangling-Immigration-

Enforcement-Web-2017-09.pdf. 

 If  person is detained, ICE can issue a detainer to the local 

jail or the Marshals requesting both notification of  when the 

person will be released and holding up to 48 hours for ICE 

to take custody.

 Detainers are voluntary requests.

https://www.nilc.org/wp-content/uploads/2017/09/Untangling-Immigration-Enforcement-Web-2017-09.pdf


ICE DETAINER FORM



ICE “WARRANTS”
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PERMANENT INJUNCTION AGAINST THE

U.S. MARSHALS IN N.S. V. HUGHES

 Filed class action habeas action in January 
against the U.S. Marshals for unlawfully holding 
noncitizens for ICE after they were ordered 
released in C-10.

 Federal judge granted permanent injunction, 
finding that the Marshals acted in excess of 
statutory authority by holding for ICE.

 Does not include individuals with existing removal 
orders or previously deported.

 Are permitted to maintain shackles in C-10 to 
transfer in cellblock if ICE present at time of release 


 Govt filed an appeal in DC Circuit
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D.C. LAW 23-56. SANCTUARY VALUES

TEMPORARY AMENDMENT ACT OF 2019.

(a) Absent a judicial warrant or order, issued by a federal judge appointed pursuant to 

Article III of the United States Constitution or a federal magistrate judge appointed 

pursuant to 28 U.S.C. § 631, that authorizes a federal immigration agency to take into 

custody the person who is the subject of such warrant or order, the District of Columbia shall 

not:

(1) Hold an individual in the District's custody after that individual would have been 

otherwise released, except as provided in section 2a(c)(6);

(2) Except as provided in Intergovernmental Agreement No. 16-00-0016, entered into 

between the Department of Corrections and the United States Marshals Service, provide to a 

federal immigration agency an individual's date and time of release, location, address, or 

criminal case information;

(3) Provide to any federal immigration agency an office, booth, or any facility or equipment 

for a generalized search of or inquiry about an individual in the District's custody;

(4) Permit any federal immigration agency to interview an individual in the District's 

custody without giving the individual an opportunity to have counsel present; or

(5) Except as provided in Intergovernmental Agreement No. 16-00-0016…grant any federal 

immigration agency access to a District detention facility, including St. Elizabeths Hospital 

or a facility under the control of the Department of Corrections or the Department of Youth 

Rehabilitation Services, for the purpose of releasing an individual into federal custody.

(b) The District shall not inquire into the immigration status of an individual in its custody.18



NEW PERMANENT SANCTUARY VALUES

BILL & AMENDMENT LANGUAGE

 https://legiscan.com/DC/text/B23-0501/2019

 Also new amendment language to be proposed tomorrow: 

 Amendment



 (a) Section 2 is redesignated as section 3.

 (b) A new section 2 is added to read as follows:

 “Sec. 2. Section 23-1321 of the District of Columbia Official Code is amended by adding a new subsection (d) to read as follows:

 “(d) Notwithstanding any other provision of law, when issuing an order of release pursuant to this section, the court shall, upon request of 
defense counsel and with the knowing, intelligent, and voluntary consent of the defendant, order that the defendant be transferred to the 
custody of the Department of Corrections for release from the Central Detention Facility or Correctional Treatment Facility within 5 hours 
after the issuance of the order.”.

 (c) Section 3 is redesignated as section 4.

 (d) Section 4 is redesignated as section 5.



 Rationale



 The underlying bill limits the District’s cooperation with federal immigration agencies, including by prohibiting the Department of 
Corrections from complying with detainer requests, absent a judicial warrant or order. This amendment allows defendants ordered released 
pre-trial by the Superior Court, upon request of defense counsel and with the knowing, intelligent, and voluntary consent of the defendant, 
to be transferred to the custody of the Department of Corrections for release from the Central Detention Facility or the Correctional 
Treatment Facility within five hours after the issuance of the release order. In so doing, the amendment protects defendants who are ordered 
released from being directly transferred into the custody of Immigration and Customs Enforcement at the Superior Court.



 Fiscal Impact



 This amendment will not have a fiscal impact.
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Always Get Informed 
Consent to Raise 

Immigration Status 
with DC Criminal 

Punishment Entities 
from Client!
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WHAT DO I DO IF MY CLIENT IS TAKEN

INTO ICE CUSTODY WHILE THE CRIMINAL

CASE IS PRETRIAL?

 Attempt to locate client via ICE detainee locator: 
https://locator.ice.gov/odls/

 If DC/VA resident: likely in Caroline Co. or Farmville 
jail

 If MD resident: currently being sent to Moshannon 
prison in PA

 If cannot, email me and/or CAIR Coalition for 
assistance in locating client.

 Refer client to CAIR for assessment of possible 
relief from removal and coordinate regarding 
strategy in addressing criminal case.

 Arrange phone call with client in detention to 
advise. 21

https://locator.ice.gov/odls/


CONSEQUENCES OF A CRIME DEPEND ON

IMMIGRATION STATUS

Lawfully Present Unlawfully present

U.S. Citizen Visa overstay

Lawful Permanent Resident (LPR) 

(aka “green card holder”)

“EWI” (entered without 

inspection)

Asylee/Refugee

Valid non-immigrant visa:

tourist, student, etc. 

Temporary Protected Status

Deferred Action (DACA, if it 

continues)

Order of Supervision
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A RANGE OF POSSIBLE IMMIGRATION

CONSEQUENCES CAN ARISE FROM A

CRIMINAL CASE

 Removal (aka deportation) proceedings

 Mandatory no-bond immigration detention

 Bars to defenses to deportation (aka relief from 
removal)

 Bars to future lawful status or other immigration 
benefits

 Inability to travel internationally

 Inability to naturalize
23



DIFFERENT GROUNDS SUBJECT PEOPLE TO

DEPORTATION BASED ON CURRENT STATUS

AND/OR POTENTIAL ELIGIBILITY FOR STATUS.
DEPORTABILITY VS.  INADMISSIBILITY

8 USC § 1227 / INA § 237 8 USC § 1182 / INA § 212

Apply if lawfully 

“admitted” and 

inside U.S.:  
LPR green card 

holders

Admitted lawfully: 

visa holders & visa 

overstays

Apply if seeking 

“admission”:  
 Seeking lawful entry to 

U.S.

 undocumented people

 applicants for lawful status 

(i.e. adjustment) including 

refugees

 LPRs returning from 

international travel



DEPORTABILITY VS.  INADMISSIBILITY

8 USC § 1227 / INA § 237 8 USC § 1182 / INA § 212

Aggravated Felonies 

Any Controlled substance 

offense (CSO) 
 exception for 1st marijuana offense 

≤ 30 g possession only)

Crimes involving moral 

turpitude (CIMT): 
1. Any 2 CIMTs or 

2. 1 CIMT within 5 years of admission 

punishable by ≥ 1 year

Firearm offenses

Domestic violence offenses

Any CSO

 no marijuana exception

CIMT 

 “Petty offense exception”

Any 2 convictions w/ 

aggregate sentence ≥ 5 years

“Reason to Believe” Drug 

Trafficker

Prostitution & commercialized 

vice
Applicability of grounds depend on numerous factors, including: 

Status ; Length of residence in U.S. in total ; Date of offense commission; Whether offense constitutes a 

“conviction,” INA 101(a)(48)(A); Possible sentence and sentence imposed, including time suspended,  INA 

101(a)(48)(B). SEE  Primer – Inadmissibility/Deportability Chart



26



DEPORTABILITY GROUNDS UNDER

INA 237(a)(2)

 Deportability grounds (apply to LPRs, people admitted in 
lawful status at some point)

 Controlled substance
 Any drug possession with the exception of one conviction for marijuana 

possession less than 30 grams (though this causes inadmissibility)

 Aggravated felony
 Attempted PWID/distribution

 Misdemeanor child sex abuse

 Attempted FIP

 Firearms
 Attempt FIP/CPWL

 UF

 Crime of child abuse

 Crime of domestic violence

 Violation of protective order

 Multiple CIMTs 
 See next page



DEPORTABILITY GROUNDS

(CONTINUED)

 Deportability grounds (apply to LPRs, people 

admitted in lawful status at some point)

 Multiple CIMTs 

 Theft, RSP, shoplifting

 Fraud/credit card fraud

 Forgery/uttering

 False statements

 Prostitution

 Attempted threats

 Attempted second degree child cruelty

 Malicious destruction of property

 Misdemeanor sexual abuse 



DEPORTABILITY GROUNDS

(CONTINUED)

• Domestic Violence:

(1) Crime of  violence under 18 U.S.C. § 16; (1) Directed at family 

member. Matter of  Velasquez, 25 I&N Dec. 278, 279 (BIA 2010). 

• Stalking: 

(1) Repeated conduct, (2) Directed at specific individual, (3) With 

intent to cause that individual or a member of  his/her immediate 

family fear of  bodily injury or death. Matter of  Sanchez-Lopez, 26 I&N 

Dec. 71, 74 (BIA 2012).

• Violation of  Protective Order:

Statute says must violate portion of  order involving protection against 

credible threats of  violence, repeated harassment, or bodily injury, but 

has been interpreted more broadly.

• Child Abuse: 

Broadly defined; any intentional, reckless, or criminally negligent act 

constituting maltreatment of  child or impairing mental/physical 

health of  child, whether or not proof  of  injury is required by the 

statute Matter of  Velasquez-Herrera, 24 I&N Dec. 503, 513 (BIA 2008))
29



DEPORTABILITY GROUNDS: 
AGGRAVATED FELONY

 Enumerated in INA at 8 USC § 1101(a)(43).

 Long list of categories of offenses – very broadly defined, includes offenses 
that are neither felonies nor “aggravated” in nature. Ultimately dependent 
on state statute and subject to categorical approach.

 MOST SEVERE IN TERMS OF IMMIGRATION CONSEQUENCES –
AVOID AT ALL COSTS!!!
 RENDER LPRs DEPORTABLE

 INELIGIBLE FOR BOND IN IMMIGRATION DETENTION

 INELIGIBLE FOR ASYLUM, CANCELLATION OF REMOVAL, CITIZENSHIP

 PERMANENTLY INELIGIBLE FOR LAWFUL RETURN TO U.S.

 Includes:

 Offenses defined solely by nature of the crime (drug/firearm trafficking, 
rape, murder, sexual abuse of a minor);

 Offenses that require sentence of 1 year or more (i.e. crimes of violence, 
bribery, forgery, theft, obstruction of justice, perjury);

 Offenses involving fraud or deceit with loss to victim over $10,000;

 Attempts or conspiracies to commit an aggravated felony are themselves 
aggravated felonies.
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EXAMPLES OF LIKELY AGGRAVATED

FELONIES IN DC

 Misdemeanor child sex abuse 

 Most felony child sex abuse offenses

 Though possible defense for attempted second degree child 
sexual abuse

 Theft with sentence of  1 year or more

 Most assault offenses with sentence of  1 year or more 
(though arguments wrt ADW)

 PWID, att. PWID

 Felony BRA

 Felon in possession of  a firearm

 Robbery

 Attempted robbery with sentence of  1 year or more



CRIMES INVOLVING MORAL TURPITUDE

(CIMT)

 No statutory definition, defined by case law

 “Inherently base, vile or depraved”

 Encompasses crimes with an intent to steal or defraud, crimes in which 
bodily harm is caused or threatened by an intentional act, or serious bodily 
harm is caused or threatened by a reckless act (e.g. some assault crimes)

 Level of mens rea required by statute is key

 Negligent and strict liability offenses: almost never CIMTs

 Reckless offenses:  not CIMT unless aggravating factor (element of 
significant bodily harm)

 Specific intent offenses are usually CIMTs (examples: fraud, theft)

 Most sex cases

 Petty offense exception: for one CIMT if only CIMT + the offense is not 
punishable by more than 1 year sentence and actual sentence was less than 6 
months (suspended or imposed)
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INADMISSIBILITY GROUNDS UNDER

INA 212(a)(2)

 Inadmissibility grounds (apply to those seeking 

to adjust status & those who entered without 

inspection)

 CIMT + possible sentence of 1 year or more

 Petty offense exception for crimes not punishable by more 

than one year with sentence imposed of not more than 6 

months (including suspended time)

 Multiple crimes involving moral turpitude (CIMTs)

 Prostitution

 Drug Trafficking offenses

 Drug offenses

 Any possession of drugs including marijuana



EXAMPLES OF LIKELY CRIMES

INVOLVING MORAL TURPITUDE

IN DC

 Theft 2nd

 Destruction of  property 

 Fraud

 Attempted second degree child cruelty

 Identity theft

 Misdemeanor sex abuse (probably)

 PPW(b) (maybe)



CERTAIN TYPES OF IMMIGRATION STATUS

HAVE DIFFERENT CRIMINAL BARS

 TPS revoked if person convicted of two misdemeanors 

or one felony, or offense covered by a deportability 

ground.

 DACA revoked if person convicted of three 

misdemeanors, one “significant misdemeanor” 

(misdemeanor involving DV, burglary, sexual abuse, 

guns, drug distribution, or DUI, or offense for which 

sentenced more than 90 days in custody), or one 

felony.

 Both DACA and TPS are also discretionary and have 

been revoked even absent specified convictions. See 

e.g. Matter of D-A-C, 27 I&N Dec. 575 (BIA 2019).
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OTHER GROUNDS FOR DEPORTATION

 Asylee

 Terminate asylee status if convicted of “particularly 

serious crime”

 Aggravated felony

 Otherwise “look to such factors as the nature of the 

conviction, the circumstances and underlying facts of the 

conviction, the type of sentence imposed, and, most 

importantly, whether the type and circumstances of the 

crime indicate that the alien will be a danger to the 

community.”

 Ineligible for adjustment of status if convicted of 

inadmissibility grounds, though waiver may be 

available if not a violent or dangerous crime under 

INA 209(c)



BARS TO RELIEF

Type of Relief Bar

Cancellation of Removal for 

Green Card Holders

Aggravated felony

Cancellation of Removal for 

undocumented persons

Aggravated felony

Any ground of inadmissibility

180 days or more incarceration

212(h) hardship waiver Any drug offense other than 30 grams or less 

marijuana

Aggravated felony (for certain green card holders)

Asylum Aggravated felony

Crime deemed “particularly serious”

Withholding of Removal Aggravated felony with sentence of 5 years of 

more

Crime deemed “particularly serious”

Deferral of Removal under 

Convention Against Torture

No bars
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WHAT IS THE DEFINITION OF CONVICTION

UNDER IMMIGRATION LAW? 

 8 USC § 1101(a)(48)(A)

 “The term “conviction” means, with respect to an 

alien, a formal judgment of guilt of the alien 

entered by a court or, if adjudication of guilt has 

been withheld, where—

 (i) a judge or jury has found the alien guilty or 

the alien has entered a plea of guilty or nolo 

contendere or has admitted sufficient facts to 

warrant a finding of guilt, and

 (ii) the judge has ordered some form of 

punishment, penalty, or restraint on the 

alien’s liberty to be imposed.” 39



WHAT D.C. DISPOSITIONS ARE CONSIDERED

CONVICTIONS FOR IMMIGRATION

PURPOSES?

• Dispositions in D.C. that ARE convictions
• Deferred Sentencing Agreement that results in 

withdrawal of  plea and dismissal (See Matter of  
Pickering, 23 I&N Dec. 621 (BIA 2003).

• Youth Act set aside (Dung Phan v. Holder, 667 F.3d 
448, 450 (4th Cir. 2012).

• Dispositions in D.C. that are NOT convictions (but still 
may carry immigration consequences, such as triggering 
conduct-based inadmissibility grounds or denial of  
discretionary relief)

• Deferred Prosecution Agreements 

• Other diversion agreements as long as no 

admission of  criminal responsibility

• Juvenile delinquency adjudications 
40



WHAT D.C. DISPOSITIONS ARE NOT

CONSIDERED CONVICTIONS FOR

IMMIGRATION PURPOSES

(BUT STILL MAY CARRY CONSEQUENCES)?

 Juvenile delinquency adjudications are NOT 

technically considered conviction. However, they can 

cause denial of discretionary relief, trigger non-

conduct based grounds of inadmissibility and 

deportability, and still can carry consequences.

 DPAs should not be considered convictions unless 

client admits criminal responsibility in the case.

 Diversion agreements and DPAs can have 

immigration consequences for discretionary benefits.
41



IMMIGRATION CONSEQUENCES OF

JUVENILE DISPOSITIONS

 While not considered convictions, delinquency 

adjudications and the record created during a delinquency 

proceeding can lead to conduct-based grounds of  

inadmissibility and deportability. 

 Certain grounds of  inadmissibility (bars to obtaining legal status) 

and deportability (loss of  current legal status) do not depend 

upon conviction; mere conduct/“bad acts” can trigger the 

penalty. 

 The following are commonly applied conduct-based 

grounds and the juvenile court dispositions that might 

provide the government with evidence that the person 

comes within the ground.



PROBLEMATIC DELINQUENCY

ADJUDICATIONS

Delinquency Disposition Immigration Penalty & Waiver

Drug Trafficking: PWID, att. PWID, 

manufacturing, etc

Inadmissible where DHS/ICE has 

reason to believe participation in 

drug trafficking. 

Drug Abuse or Addiction: repeated 

drug findings, addiction

Inadmissible and deportable for drug 

addict or abuser

Waivers often available

Behavior showing a physical or 

mental condition that poses a current 

threat to self  or others: e.g. suicide 

attempt, repeated sexual offenses

Inadmissible for physical or mental 

disability posing threat to self  or 

others

Waivers may be available



PROBLEMATIC DELINQUENCY

ADJUDICATIONS, CONT.

Delinquency Disposition Immigration Penalty & Waiver

Prostitution (being prostitute or pimp) Inadmissible for engaging in 

prostitution

Waivers often available

Violations of  protective or “no contact” 

orders designed to prevent harassment, 

credible threats of  violence or bodily 

injury

Deportable where court finds violation 

of  domestic violence protective order 

designed to prevent repeated 

harassment, credible threats of  violence 

or bodily injury

Some waivers available

False claim to U.S. citizenship: use of  

false documents and fraud offenses

Inadmissible and deportable for false 

claim to U.S. citizenship

Possible waiver w/ U visa or SIJS



GANG ALLEGATIONS

 Any undocumented or “under” documented individuals 

alleged to be gang-involved are top priorities for removal.

 Gang participation also constitutes an inadmissibility 

ground when DHS has clear and convincing evidence of  

knowing and willing participation that promoted/furthered 

illegal gang activities.



GANG ALLEGATIONS, CONT.

There are different ways gang issues or affiliation 
may come up:

 MPD has a Gang Unit, and maintains data on suspected 
gang members. These lists and information may be 
shared with USCIS/ICE.

 Court Social Services in DC also routinely ask and report 
about alleged gang affiliation on the record.

 There are also probation conditions that make someone 
stay away from a gang or gang members. 

 Gang issues may come up when DHS reviews 
background information as a result of  biometrics.



WHAT IS THE DEFINITION OF A

SENTENCE UNDER IMMIGRATION LAW? 

8 USC § 1101(a)(48)(B)

Suspended time included in sentence for 
immigration purposes. 
 Only exception to rule is when written into statute 

or not statutory. Examples:

Ground of inadmissibility for multiple convictions 
“for which aggregate sentences to confinement 
were 5 years or more.” 8 USC § 1182(a)(2)(B).

Statutory bar to finding of “good moral character” 
for those “confined, as a result of conviction, to a 
penal institution” for 180 days or more. 8 USC §
1101(f)(7). 47



BADO V. U.S.

Question presented: 

Whether the Sixth Amendment guarantees a right to a jury 
trial to an accused who faces the penalty of 
removal/deportation as a result of a criminal conviction for an 
offense that is punishable by incarceration for up to 180 days.

Holding:  

“We hold that the penalty of deportation, when viewed 
together with a maximum period of incarceration that does 
not exceed six months, overcomes the presumption that the 
offense is petty and triggers the Sixth Amendment right to a 
trial by jury.”



BADO V. U.S.
WHO/WHAT DOES IT COVER?

 “Our holding today is clear: the Sixth Amendment 
entitles a defendant to a jury trial when he is charged 
with a deportable offense, even if the maximum period 
of incarceration does not exceed six months.”

 This would arguably include 90 day offenses that 
qualify as deportable as well. 
 E.g. indecent proposal to a minor (CIMT, possible ag fel)

 Court specifically mentions the following offenses 
in fn. 37-40: 

 sexual abuse of a minor, controlled substances, DV, 
violation of a protective order, stalking, child abuse, 
CIMTs, e.g. thefts, prostitution, fraud, lewdness

 Did not specifically mention firearms and other 
offenses, but non-exclusive list

49



BADO V. U.S.
Q: DOES IT APPLY TO UNDOCUMENTED CLIENTS?

A: YES, BUT PROCEED ONLY WITH INFORMED

CONSENT OF CLIENT

 Miller case makes clear that it does.

 Court also refers to crimes of inadmissibility and deportability, though they do not 

necessarily refer to discretionary relief

 See fn. 14. referring to both inadmissibility and deportability grounds 

 See also p. 21 – discussing difference between proceedings against those who 

are simply out of status/already deportable and those where criminal 

convictions are at play.

 “Those who are removed as a result of a criminal conviction are ineligible 

for reentry for a longer period or permanently barred, they are more likely 

to be detained pending removal proceedings, and, once a removal order has 

been entered, they are also streamlined through expedited removal 

proceedings, subjected to additional periods of detention, and extremely 

limited in their eligibility for relief from deportation.”

 All of this refers to people without status with no convictions vs. with 

convictions. 

 Court also references priorities for removal of undocumented or out of status 

people as those convicted of crimes. 
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MILLER V. U.S.

 Clarified that Bado applies to undocumented 

individuals or individuals who are already deportable.

 At time of her case, she was a visa overstay with 

potential eligibility for asylum. Charged with 

attempted possession of a prohibited weapon and 

attempted threats.

 Government conceded these were crimes of domestic 

violence, deportability grounds, and that they could 

be used to deport her in the future, even though post-

disposition she obtained withholding of removal.

 Found it to be plain error not to grant a jury trial and 

remanded, even though the issue wasn’t raised at the 

time and the case was pre-Bado. 51



MILLER V. U.S.

 “Bado…repeatedly states that the relevant 

inquiry is whether the defendant “faces” or “is 

exposed” to the penalty at issue, or alternatively 

whether the penalty “could be” imposed, if the 

defendant is convicted.”
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BADO V. U.S. 
CONSIDERATIONS

 U.S. Attorney’s office is now working with 

Department of Homeland Security to determine 

how to classify offenses due to concern about 

collateral estoppel +

 Increased cooperation between DHS and U.S. 

Attorney’s office means increased risk that 

individuals can be reported to ICE +

 Risk that criminal attorney’s representations 

could collaterally estop client from arguing a 

given offense is NOT a deportable offense in 

immigration court =

 Need informed consent from client.



BADO V. U.S.
ISSUES

 Is it worth the risk for a noncitizen to out 
himself and file in the wake of increased 
cooperation between DHS and the U.S. 
Attorneys office generally, and in particular 
on this issue?

 First need to assess for eligibility for relief. Then 
weigh the strength of the governments case at a 
possible bench trial vs. jury trial, vs. whether 
they are able to obtain a plea that minimizes 
immigration exposure, as compared to the risks 
of outing the person and binding them in 
immigration court as whether the offense is 
removable. 



BADO V. U.S.
STEPS BEFORE FILING A JURY DEMAND

 Consult an immigration attorney to 
determine/verify immigration status or potential 
for status, and to analyze whether a given offense 
is a deportable or inadmissibility offense.

 Discuss with client the risk of AUSA reporting 
client to ICE, in light of immigration 
consequences of possible pleas vs. likelihood of 
prevailing at a bench trial vs. likelihood of 
prevailing at a jury trial.

 If decide to file, use qualifying language such as 
“this could be considered a deportable offense by 
DHS.” The burden is then on the government to 
respond and provide their position on the offense. 



 REMOVABILITY: DHS must establish removability 

by clear and convincing evidence. INA § 240(c)(3)(A). 

 RELIEF: Noncitizen must establish eligibility for 

relief from removal. INA § 240(c)(2).

IV. BURDEN OF PROOF IN REMOVAL

PROCEEDINGS



THE CATEGORICAL APPROACH

 Purpose

 Consistency & avoiding double jeopardy 

 State vs. federal law

 Focus is on comparison of elements

 State convictions do not always map clearly onto 

federal immigration law removal categories

 Facts of what client did irrelevant

 Higher court Supreme Court and Fourth Circuit 

law is favorable

 Challenges at the IJ and BIA levels



Categorical Approach

STEP 1: 

IS THE DC STATUTE 

OVERBROAD?
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OVERBREADTH: WHAT IS AN ELEMENT?
What the jury must find unanimously and beyond a reasonable 

doubt to convict

“the essential ingredients of a crime”

Mathis v. United States, 136 S.Ct. 2243 (2016)

Sources

1. Case law from state’s 
highest courts (gold standard)

2. The statute “on its face may resolve 
the issue.” 

3. Record of conviction  -- only in the 
case in which state law 
“fails to provide clear answers” 

Also:
 Jury instructions 

(Westlaw, Lexis, Lynchburg)
 Sample Indictments
 Affidavits of prosecutors, 

judges, defense attorneys



LOOKING FOR A MISMATCH

Two Ways State Statute’s Elements are “Overbroad”:

FOCUS ON THE MINIMUM CONDUCT

 What is the most innocent thing a person can do and still be 

convicted under state law?

 Is that same conduct captured by the federal ground of removal?

FOCUS ON WHAT’S MISSING IN THE FEDERAL GROUND

 What is punished under the state law that is not under the 

federal ground?

IJ CANNOT look at Record of Conviction (ROC) – its a pure legal comparison.



THE REALISTIC PROBABILITY TEST

Noncitizens must prove there is a “realistic probability” of 

prosecution for the conduct that makes the statute overbroad. 

The test requires more than a theoretical possibility of 

prosecution. 

BIA case: Matter of Mendoza-Osoria, 26 I&N Dec. 703 (BIA 2016) 

requiring proof of convictions.

 Strategic area: always push back & meet in the alternative

 Gold standard: case law of the highest state court

 Other creative ways to meet?





Categorical 

Approach 

Hypothetical





Categorical Approach

STEP 2: 
DIVISIBILITY 

& 
THE MODIFIED 

CATEGORICAL APPROACH
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DIVISIBILITY & THE MODIFIED CATEGORICAL

APPROACH

WHAT happens if a statute is “divisible?” 

 The Modified Categorical Approach applies

 IJ can look to record of conviction (ROC) to identify the crime of 

conviction and compare it to federal generic offense.

WHEN is a statute divisible? 

 Strategic area: Jury unanimity -- Alternative elements vs. means

 NOT just when a statute is “generally” divisible into separate offenses

WHY: If divisible, what is the purpose of letting the IJ look at the ROC? 

 Strategic area: To determine which alternative element (subsection) 

was committed, NOT to look at the facts



DIVISIBILITY: WHAT IS AN ELEMENT? SAME

ANALYSIS.
What the jury must find unanimously and beyond a reasonable doubt to 

convict

“the essential ingredients of a crime”

Mathis v. United States, 136 S.Ct. 2243 (2016)

Sources

1. Case law from state’s 
highest courts (gold standard)

2. The statute “on its face may resolve 
the issue.” 

3. Record of conviction  -- only in the 
case in which state law 
“fails to provide clear answers” 

Also:

 Jury instructions 
(Westlaw, Lexis, Lynchburg)

 Sample Indictments

 Affidavits of prosecutors, 
judges, defense attorneys



WHICH DOCUMENTS ARE IN THE RECORD OF

CONVICTION (ROC)?

• Shepard v. United States, 544 U.S. 13 (2005)

 Statutory definition;

 Charging document (VA GDC: summons, warrant; CC: indictment); 

 Written plea agreement; 

 Transcript of plea colloquy; 

 “Any explicit factual finding by the trial judge to which the defendant 

assented.”   i.e. Sentencing documents; record of verdict

• What’s NOT in the ROC?

 Police reports; Pre-sentence reports; Testimony in immigration court



PUTTING IT ALL TOGETHER: CATEGORICAL

APPROACH ROADMAP

Categorical 
Approach

Perfect Match 
 Imm. 

Consequences
Client loses

Overbroad
Divisible 
Statute?

No:

Client wins

Yes:

Modified 
Categorical -
Convicted of 

generic 
crime based 

on ROC 
Shepard 

documents?

Yes: Client 
loses

No: 
Client wins









EXAMPLE = DUI DRUG

 There is a risk that immigration authorities 
could allege that the DC statutes for DUI and 
OWI are divisible, and that Mr. Doe is deportable 
if he is convicted for a DUI or OWI because the 
substance involved was federally controlled 
substance, pursuant to 8 U.S.C. § 1227 
(a)(2)(b)(i). 

 The jury instructions as well as sentencing 
structure prescribing a certain mandatory 
minimum point to divisible statute. Jury 
instructions suggest that the drug would be 
specified here as either marijuana or the 
metabolized version of K2.
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DUI – DRUG CONTINUED

 The deportability ground under 8 U.S.C. § 1227(a)(2)(B)(i) 
renders removable any noncitizen convicted of violating “any 
law or regulation of a State, the United States, or a foreign 
country relating to a controlled substance” as defined 
federally. Id.

 First, is substance involved federally controlled?

 Second, is it subject to mandatory minimums under the 
sentencing statute? 
 As relevant here, specified at DC 50-2206.13(a)(4)), it is conceivable an 

immigration judge could determine that our statute of conviction is 
divisible with respect to the identity of the substance involved, and 
look to the record of conviction to determine the same. See Mathis v. 
United States, 136 S. Ct. 2243, 2246 (2016) (“[i]f statutory alternatives 
carry different punishments, then under Apprendi they must be 
elements”) (citing Apprendi v. New Jersey, 530 U.S. 466, 490 (2000).

 Furthermore, the jury instructions list in bracketed language 
[any drug], suggesting that the trial court would specify the 
specific drug alleged to the jury. 70



DUI DRUG CONTINUED

 where there is a “truly vexing issue of deportability,” 
the D.C. Court of Appeals in Bado recommended that 
D.C. Superior Court judges err on the side of granting 
a jury trial: 
 Where a jury trial demand is made in a case with a truly 

vexing issue of deportability, the trial court can decide to 
default to recognition of the Sixth Amendment right, and 
avoid the risk of imperiling a conviction that may be 
obtained after a bench trial, should it eventually be 
determined that denial of the jury trial demand was based 
on a flawed judgment on the deportation question. The 
additional time required for a jury trial may well be offset 
by the time saved in pretrial argument. Even if some 
judicial efficiency might be lost, in the weighing of harms 
and benefits on a constitutional scale, this remote 
possibility is not a determinative factor. 71



BADO V. U.S.
COLLATERAL ESTOPPEL

• Court suggested that if gov’t argues an offense is not 
deportable, D could invoke collateral estoppel to 
prevent gov’t from initiating deportation proceedings
• “[T]he doctrine of judicial estoppel should preclude the 

government from taking a contrary position in 
hypothetical future immigration hearings.” 

 United States v. Barahona, 2014 WL 7054630, at *3 
(D.C. Super. Ct. 2014).

• Initiating removal proceedings is discretionary, so D 
should be able to rely on gov’t’s representation that it 
does not consider the offense to be deportable. 
• “Public policy would seem to favor consistency in the 

Government’s dealings with individuals under the 
various provisions of the immigration laws.”

 Matter of Barragan-Garibay, 15 I. & N. Dec. 77, 79 (BIA 
1974).



BADO V. U.S.
COLLATERAL ESTOPPEL

 Court does not explicitly state that D would be bound by 
criminal atty’s representation that the offense may be 
deportable. 

 Applying estoppel to the individual would be inequitable.
 May be estopped from relitigating issues of fact in 

immigration court

 Exception to estoppel for pure issues of law, especially where 
rights affected

 Invoking right b/c might be charged as deportable =/= arguing 
in immigration court that it does not match the charged 
deportation ground

 Removal proceedings are exclusive forum for determining 
deportability

 Court should default to granting jury trial where uncertain
 Need not actually decide if deportable and on what grounds

 Jury trial demand should be equivocal – might be charged as 
deportable



BADO V. U.S.
HELPFUL LANGUAGE FOR SENTENCING

 Can also use decision to argue that penalty of deportation 
should mitigate sentence
 “Like incarceration, deportation separates a person from established 

ties to family, work, study and community. In this forced physical 
separation, it is similar “in severity to the loss of liberty that a prison 
term entails.”

 “Baldwin held that the possibility of a sentence in excess of six months 
automatically renders an offense serious under the Sixth Amendment, 
entitling the accused to a jury trial. Removal, however, can be more 
severe than the possibility of a six month sentence of incarceration.”

 “Once the actual sentence is served, a U.S. citizen can return home to 
family and community and take steps to resume and, possibly, 
redirect his life. But when a person faces deportation, serving the 
sentence is only the first step following conviction; once the sentence 
is completed, the person faces the burdens and anxiety that attend 
detention pending removal proceedings. Upon removal, the physical 
separation from family and community lasts at least ten years and, 
for some, including Mr. Bado, exclusion from the country becomes 
permanent.”



BADO V. U.S.
HELPFUL LANGUAGE FOR SENTENCING

(CONT.)
 “The disruption causes harm and suffering to those who 

are forced to leave and those who remain. Wrenching 
decisions might have to be made within the family, which 
could be left without an important source of emotional and 
financial support. Those families often include children and 
other family members who are United States citizens and 
who may be forced to leave this country to preserve 
familial bonds with a parent or other relative no longer 
able to remain in the United States, or to continue to 
receive their financial support.”

 “For some, deportation may expose them to harsh 
conditions in their country of origin including extreme 
poverty, violence and oppression and persecution based on 
religious and political beliefs. As the Court has recognized, 
removal is considered by many immigrants to be wose than 
incarceration, such that “preserving the right to remain in 
the United States may be more important than any jail 
sentence.” pp. 12-13 (quoting Lee v. U.S.)



BADO V. U.S.
HELPFUL LANGUAGE FOR SENTENCING

(CONT.)

 See also United States v. Smith, 27 F.3d 649 

(D.C. Cir. 1994) (finding a downward departure 

appropriate given the additional time noncitizens 

will face in custody, and citing 18 U.S.C. §

3624(c), which directs the Bureau of Prisons to 

assure that prisoners spend part of the last 10% 

of their sentences under conditions—possibly 

including home confinement—that will “afford 

the prisoner a reasonable opportunity to adjust to 

and prepare for his re-entry into the 

community”).

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3624&originatingDoc=I279995a195bb11d993e6d35cc61aab4a&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


U.S. ATTORNEYS OFFICE POLICIES ON

IMMIGRATION: WHAT WE KNOW

 Currently no policy to our knowledge requiring 

them to report noncitizens to ICE. However 

individual AUSAs have reported clients in the 

past (often with sex, gang, or more serious cases).

 If immigration consequences are raised as a 

reason to offer a different plea or resolution, they 

are required to raise that with their supervisor 

for approval.

77



NEGOTIATION:
WHAT ARE “IMMIGRATION EQUITIES”?

 Non-U.S. citizen

 Facing deportation 

 Ineligibility for legal status

 Difficulty traveling internationally

 Separation from family 

 Inability to support family

 Opportunities in US (treatment) 



KNOW YOUR AUDIENCE

 U.S. Attorney

 Proceed with caution- danger of  alerting ICE 

or obtaining worse plea outcome

 See A Prosecutor’s Expanded Responsibility

 Judges

 Pragmatic?

 Conservative?

 See IDP- Judicial Obligations & Padilla, MD 

Judicial Ethics Opinion



STRATEGIES:

 Disproportionate punishment

 Actually, it’s not fair (US citizen v. Non-US)

 Fed intruding on State’s rights

 Deportation as an escape from punishment

Restitution

Community service

Family/child support obligations



YOU CAN’T ALWAYS GET WHAT YOU

WANT…SO GET WHAT YOU NEED

 Think creatively

 plead to multiple “immigration-friendly” 

charges, make sentences consecutive

 Probation, probation, probation (unsupervised!)

 Community Service



U VISAS AND IMPEACHMENT

 If  there has been a conversation about U visa/status 

and possible relief, that is Brady as motive/bias 

evidence.

 See Immigrant Victims, Immigrant Accusers, by 

Michael Kagan at p. 30 for discussion re the same: 

http://scholars.law.unlv.edu/cgi/viewcontent.cgi?arti

cle=1925&context=facpub

 Gabriel J. Chin, Illegal Entry As Crime, Deportation 

As Punishment: Immigration Status and the Criminal 

Process, 58 UCLA L. Rev. 1417, 1426-30 (2011) 

(describing case law permitting cross-examination 

based on immigration violations). 

http://scholars.law.unlv.edu/cgi/viewcontent.cgi?article=1925&context=facpub


IMMIGRATION AND BRADY - ROSSER

LETTERS

 Ask for immigration information for all 

complainants and witnesses in Rosser letters

 Gang Database

83



IMMIGRATION AND BRADY

 Brady Evidence is evidence which:

 “is favorable to the accused, either because it is 

exculpatory, or because it is impeaching”

 Immigration evidence is almost always favorable 

because:

 Immigration benefits are some of the strongest motivations 

to fabricate.  The Supreme Court has recognized that 

deportation is uniquely devastating “equivalent to 

banishment or exile” Padilla v. Kentucky; For those facing 

criminal charges “as a matter of federal law, deportation is 

an integral part—indeed, sometimes the most important 

part—of the penalty that may be imposed on noncitizen 

defendants who plead guilty to specified crimes.” Id.
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 U- Visas and Impeachment

 If  there has been a conversation about U visa/status and 

possible relief, that is Brady as motive/bias evidence.

 See Immigrant Victims, Immigrant Accusers, by Michael 

Kagan at p. 30 for discussion re the same: 

http://scholars.law.unlv.edu/cgi/viewcontent.cgi?article=

1925&context=facpub

 Gabriel J. Chin, Illegal Entry As Crime, Deportation As 

Punishment: Immigration Status and the Criminal 

Process, 58 UCLA L. Rev. 1417, 1426-30 (2011) 

(describing case law permitting cross-examination based 

on immigration violations). 
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IMMIGRATION AND BRADY, CONT.

http://scholars.law.unlv.edu/cgi/viewcontent.cgi?article=1925&context=facpub


IMMIGRATION AND BRADY, CONT.

 U-visa is a powerful tools for relief against 

deportation. 

 Pathway to permanent residence and ultimately 

citizenship

 Noncitizens with final orders of removal eligible for 

admin closure

 Work authorization which is typically granted

 Derivative benefits for qualifying family members.
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IMMIGRATION AND BRADY, CONT.

 Documents USAO/MPD have in their possession

 MPD may have been asked to certify a U-Visa form 

for the government’s witness

 USAO may also have the U-Visa petition that 

witness plans to file before USCIS

 These petitions not only say the person is applying 

for a U-Visa but also gives a narrative account of the 

crime and description of why that person considers 

themselves a victim.
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IMMIGRATION AND BRADY, CONT.

 Even if there hasn’t been a specific conversation 

about gaining status, argue that the information 

about their status alone is Brady

 How?

 The U-Visa is one of the more commonly known pathways 

to citizenship in immigrant communities.  Immigrant 

Rights groups do KYRs, people have private immigration 

lawyers, family members may have gotten them etc.
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POSSIBLE 5TH AMENDMENT INVOCATION

REGARDING IMMIGRATION-RELATED

CRIMES

 Improper entry by an alien is a crime under 8 

USC 1325.

 Place of birth an element.

 Illegal reentry under 8 USC 1326 is a crime.

 Criminal fraud for use of another’s documents for 

employment purposes
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POST-CONVICTION RELIEF IN DC
• 23-110 Motion 

• vehicle for relief  while person is still “in custody under 
sentence” 

• can include ineffective assistance of  counsel claims
• Coram Nobis

• vehicle for relief  post service of  sentence for trial or plea cases 
that can include ineffective assistance of  counsel and other 
claims 

• Rule 11 Motion to Withdraw Plea
• A defendant may withdraw a plea of  guilty or nolo contendere: 

...(2) after the court accepts the plea, but before it imposes 
sentence if: (A) the court rejects a plea agreement under Rule 
11(c)(5); or (B) the defendant can show a fair and just reason for 
requesting the withdrawal; or (3) after the court imposes 
sentence, in order to correct manifest injustice. 

• Motion to Vacate under DC Code 16-713
• judge required to advise on record prior to acceptance of  a plea 

of  guilt that if  not a US citizen, conviction for the charged 
offense may have the consequences of  deportation, exclusion 
from admission to the US or denial of  naturalization

• Rule 35 Motions to reduce sentence
• However, under Matter of  Thomas/Thompson, if  done for 

immigration purposes not given credit
• Record sealing/set aside limitations
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